This article explores factors that impede the implementation of advance directives to refuse treatment (ADs) in three European countries: England, Germany and France. Taking into account socio-cultural and legal aspects, the article shows the extent, to which the law can, and does, influence physicians' decisions to implement ADs. The findings presented are based on qualitative interviews exploring physicians' sense of duty to respect ADs and the reasons given for failing to implement the law. It will be argued that this depends on: 1) how strictly the legal status of ADs is defined, and 2) whether the law actually addresses the reasons why physicians may hesitate to implement ADs (e.g. uncertainty about validity, importance of patient preferences). The article emphasises the importance of doctor-patient communication and shows how the implementation of ADs could be improved by making discussions about treatment preferences a legal requirement.
Introduction
healthcare shifted only recently towards a more patient-centred approach. For a long time, France has defended a physician-centred approach focusing on physicians' responsibilities to guarantee that individual choices are in accord with socially accepted values. Patients were seen as vulnerable persons that ought to be protected by physicians who represent societal values, and, therefore, are legitimised to make decisions on behalf of the patient. This understanding of the individual as embedded within society refers to Rousseau's social contract and the continuing influence of Catholic values in secular France.7 Although today patient preferences are seen as increasingly important, it has taken a long time for ADs to become legally binding. Despite these socio-cultural differences, there are some similarities between the three countries in terms of the implementation of ADs. In none of the aforementioned countries are ADs always implemented in practice, nor do doctors always respect them. Each country's legislation leaves scope for interpretation and ADs can easily be invalidated8 or ignored without consequences for the physician. As White and Willmott9 have shown, it is not law itself that motivates physicians to respect ADs, but rather that doctors' compliance with law in this respect reflects whether their reasoning (e.g. respect for patient preferences) is in line with the law.10 By comparing the views of physicians from these different countries, the present article explores and shows however the extent, to which the law can, and does, influence physicians' decisions. It will be argued that this depends on: 1) how strictly the legal status of ADs is defined, and 2) whether the law actually addresses the reasons why physicians may hesitate to implement ADs (e.g. uncertainty about validity, importance of patient preferences).
The findings presented below are based on qualitative interviews with physicians in England, Germany and France. The interviews explored physicians' sense of duty to respect ADs and the reasons given for failing to implement the law. My analysis focusses on the role the law plays for physicians and considers the respective cultural, legal, and social context of each country. This comparative approach allows me to identify general, as well as country specific, factors that impede the implementation of ADs. The article emphasises the importance of doctor-patient communication and shows how the implementation of ADs could be improved by making discussions about treatment preferences a legal requirement.
Methods
Based on 30 semi-structured face-to-face interviews, this article explores physicians' perspectives on their duties to respect ADs, and their general attitudes towards these documents. In 2014, 8 English, 13 German and 9 French physicians were recruited from university hospitals (n=2 in England (within one Trust), n=3 in Germany, n=2 in France). The focus was on doctors working in services which take care of seriously or terminally ill patients such as, oncology, neurology (neuro-oncology, amyotrophic lateral sclerosis), and palliative care. This study builds on a previous study on this topic for which interviews were carried out in 2011 in England and France.11 No interviews on the specific topic of ADs were conducted in Germany at that earlier time. This is why more physicians were interviewed in Germany in 2014 than in England and France. Each interview lasted approximately 45 minutes, was audio recorded and transcribed.
The interviews covered a range of different topics related to physicians' experiences with ADs and, more broadly, with communication and decisions at the end of life. For the purpose of this article, I focused on data reflecting physicians' views on benefits and challenges of ADs and their sense of duty to comply with and apply the law. The interview data is supported by ethnographic observations carried out in each country during 2014-15 over a period of three to four months.
The analysis of data involved numerous readings of the transcribed interviews and field notes. This was followed by identifying and refining comparable recurrent themes and patterns that came out during the interviews, which describe the physicians' attitudes. Ethical approval for the study was obtained in all three countries from the respective authorities.
Participants are identified according to their nationality (EDn; GerDn; FDn). Gender or medical speciality did not come up as a factor influencing doctors' compliance with the law; therefore, in order to maximise anonymity, age and gender are not reported here. In the case where an AD concerns the withdrawal of life-sustaining treatment, the MCA additionally requires that the directive must be written, signed and witnessed, and it must clearly state that the decision is to apply even if life is at risk. In case of doubt or where the person has not anticipated their will, the Act is underpinned by the best interests standard. This standard requires that the physician or person with lasting power of attorney who make decisions on behalf of an incompetent person:
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• must permit and encourage the latter to participate 'so far as reasonably practicable' in any decision regarding them;
• consider the person's past and present wishes, feelings, beliefs, values and any other factor the person would consider if they were able to do so;
• and take into account the opinion of any other person who could con- In case the decision concerns the withdrawal of artificially assisted nutrition and hydration for patients in persistent vegetative state and no written AD exists, this decision has to be approved by the court.17 3.1.2 English Physicians' Views: "I Worry More About Having the Conversation than Having the Written Document" The MCA lists many conditions to be fulfilled for an AD to be valid. These precautionary measures seem to be reflected in English physicians' attitudes. In compliance with the law, the physicians interviewed in this study confirmed that ADs are very important documents helping them to make decisions for incompetent patients. While physicians considered ADs legally binding, they expressed reservations about the written document and its ability to express a patient's wish regarding a concrete situation. Rather than taking ADs as the ultimate documentation of a patient's wish, English physicians considered them a "very useful tool [. . .] to talk and know what a person wishes to do" (ED7).
It's a way of, at least, having the conversation or starting it, otherwise people might not find it that easy. It's this piece of paper but, you know, it's used as an opportunity to think about some things . . . I think it gives permission to everybody to talk about difficult things which one would talk about anyway, but it does ease it. Discussing end-of-life preferences and continuity of the relationship with the patient were considered as "more useful than a piece of paper" (ED7). One of the physicians interviewed told me that staff does not need written ADs because;
We would always write down their [patients] wishes in the notes and clearly follow their wishes. So if we have a patient who says I absolutely want to go home to die, even if in normal circumstances they would be too ill to travel, we would do everything we can to get that patient to the right destination for their death. [. . .] So, if we clearly have got wishes we will put those into action. I think we write them down on the notes. (ED4) Indeed, during my observations, I saw that English doctors would write down the conversation they had with the patient. One copy was put in the patient file and one copy was sent to the patient for their own records.
Physicians also suggested that building a relationship where the patient can "trust [the doctor] to make a sensible decision on their behalf" (ED2) can be more important than filling in a form. One of the physicians explained the importance of a good doctor-patient relationship:
What the vast majority of people want is to know that they are going to be cared for, in the right way. And even where patients wanted to know their prognosis, the doctors did not hesitate to explain the statistics. In response to my question about whether they worried that patients might misunderstand a given prognosis, one of the doctors replied: "Patients are not stupid, if you explain things well, they understand. They can find the statistics in the internet but I prefer they ask me, so that I can explain the numbers." (ED4)
Although English physicians value respect for patient preferences, they hesitate to encourage their patients to write an AD, partly because they are concerned that ADs may not always represent a patient's wish regarding a specific situation. This concern echoes the legal framework of ADs, which define the conditions under which these documents are valid or not. What counts for English physicians, when it comes to knowing or discerning their patients' treatment preferences, is communication. However, while, most physicians in this study considered that ADs can be useful tools to generate discussion about treatment preferences with the patient, another study has shown that this does not always work in practice.18 This is partly because physicians lack specific training for discussing ADs and the public awareness of ADs is still low. 19 As we will see in the next section, the situation in Germany is in many aspects similar to that in England, yet with a clearer legal statement and broader public awareness.
3.2
Germany 3.2.1
The Legal Context Like English law, German law has been emphasising respect for the patients' wishes for many years.20 Since the 1990s, in numerous cases regarding treatment withdrawal decisions for incompetent patients, the court's decisions were based on the previous or presumed patient wishes.21 A law, passed in 2009,22 recognised the binding force of ADs also under statutory law. This law specifies the doctors' obligations to respect ADs regardless of whether the patient has a terminal illness or not. In order to be valid, the AD has to be concrete and take into account specific situations.23 In case of ambiguity or absence of a written AD, the physician, together with the surrogate, has to establish the presumed wish of the patient based on previous statements and general values.24 Unlike in English Law where court approval has to be sought in case of withdrawal of life sustaining treatment in the absence of a clear AD, German law requires such approval only in case of conflict between the physician and the surrogate or family. Failure to respect a valid AD violates the patient's right to physical integrity25 and can be punished under paragraph 223 of the criminal law.
3.2.2
German Physicians' Views: "Always Challenging ADs Undermines the Whole Idea" The German physicians interviewed confirmed, in line with the law, that ADs are completely binding for them and cannot be ignored.26 They considered ADs as very important tools that allow for the enactment of patients' wishes, even when the patient has lost capacity. Unlike their English colleagues, the German doctors rarely challenged the validity of anticipated decisions. Currently in Germany, there are over 200 official AD-forms available.27 Most forms pre-define concrete situations and also include an empty page where patients can explain general beliefs and wishes in order to facilitate the interpretation of the AD. Referring to this dual process (precise decisions and general values), as well as to the law, German doctors believed that ADs are valid instruments to express treatment preferences and should not be questioned: "[. . .] the new law clearly states that the patient will has to be respected. [. . .] you need a very good reason not to implement the patient will" (GerP4).
During my observations and an informal discussion, one doctor explained: "Why should I question my patients' wishes only because they were made in advance? They know what they want, and ADs are legally binding, so why should I question what they want?" (GerP2). Another physician explained: I find it difficult when doctors say that they don't know if an AD really applies to a concrete situation, it's kind of paternalistic. If we think like this, ADs make no sense at all. I always explain to my patients that there is a risk that they may see things differently in a particular situation. But this is the patient's decision. Also another physician thought that ADs always entail some risks, specifically the ". . . risk of withdrawing treatment too early. That's possible. Yet, it's important to carefully consider if this is really worse than suddenly being in a situation you never wanted to be in" (GerP7).
One doctor explained that there are some physicians who find it difficult to respect an AD that goes against their medical opinion. "In those cases, you really need to teach them [physicians] like in school: 'Guys, you have to respect this. This is your job! It is your professional duty to respect this!' " (GerP2).
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Like their English colleagues, German doctors explained that ADs should never be written without also having an in-depth discussion with the patient: "so that it's clear what the patient wants" (GerP7). Indeed, a study by LangWelzenbach et al.28 has shown that German physicians consider discussion about ADs as more valuable than a signed document.
Several physicians also mentioned potential conflicts with or between family-members and emphasised the importance of having end-of-life discussions with all parties so that everyone has a chance to hear and learn what the patient wants (GerP2; GerP4; GerP5; GerP7).
It's important that the family is there when the patient writes their AD so that everyone knows what the patient wants, and we can refer to this later (GerP5).
Clearly, if I discuss those things with the patient, and I note and record this, I cannot be attacked (GerP7).
It was argued that discussing end-of-life decisions helps to validate ADs and aid decisions about unexpected situations that are not covered in a written document.
When you discuss those things with the patient, you get to know their thoughts and can understand their wishes much better. Also things you wouldn't think of discussing can be sorted or misconceptions about what could happen can be clarified with the patient and the family (GerP9).
Despite a strong sense of duty to respect ADs, aided by the clarity of the new law and a wide media coverage, physicians said that they do not always ask patients if they have written an AD. Several physicians explained that they believe that the palliative care teams will hold such conversations (GerP11; GerP10; GerP2). Other physicians said that they prefer to wait until the patient starts the discussion.
Some people want to get it off their chest that they have an AD, some people find it very important. So some patients start talking and others don't start talking but are relieved when we ask and they say, 'yes, I've got one and it is very important for me. I've got it at home and will bring it next time' . We then make a copy and put it in the patient file. That's how we do it (GerP8).
Also another physician confirmed that when he asks his patients whether they have written an AD, almost all patients say they did, and those who have not done it yet are thinking of doing so. "I think patients don't always know when they should tell us, and we don't know when we should ask" (GerP9).
Despite the strong sense of duty to comply with the law on ADs, the lack of communication not only leads to physicians not knowing if someone has written an AD but also not knowing whether someone has thought about writing one. This becomes particularly important when considering recent statistics which show that 93% of the German population knows about ADs and 45% are planning to write one, but only 28% have actually written one.29 The statistics suggest that Germany is the country in Europe with the highest level of awareness of ADs. Among other reasons, this is due to the strong media coverage of ADs since the 1990s. As we will see in the next sections, in France, unlike in Germany, there is very little public awareness of ADs.
3.3
France 3.3.1
The Legal Context In 2005, ADs were mentioned for the first time in France in a 'law on patients' rights and the end of life' .30 This law clearly stated that physicians have to respect a competent patient's treatment refusal, even where the refusal concerns clinically assisted hydration or nutrition. The law also stated that the 'patient can write an AD' and the 'physician can take them into account' but is not obliged to respect them (L. 1111-11 Public Health Code). According to the law of 2005, decisions for incompetent patients should be made among medical colleagues (décision collégiale), meaning that the physician has to discuss such a decision with another doctor. The 'collegial decision' is a procedure required by the medical code of conduct in order to guarantee medically sound decisions and was introduced into the law of 2005 It is difficult because our natural tendency is to treat. Telling someone who is competent that we stop treatment is a failure. It means that we have to accept a medical failure, and to break bad news. This is not gratifying. It is easier when the patient is not competent anymore because they don't realise what we do (FD3). Rather than discussing patients' preferences with regard to treatment withdrawal, the physicians interviewed explained that they prefer not to tackle these issues unless the patient explicitly asks to discuss this.
If they don't ask, I suppose they're ok with my treatment. I don't give treatment I don't have any hope in, but if I have the slightest hope to improve the patient's condition or to gain a little bit of time, I propose the treatment (FD5).
The definition of the 'slightest hope' largely varies among doctors and gives scope for interpretation. My observations suggested that French physicians do not hesitate to give treatment that has no effect, and in some cases even treatment that is futile.36
Although French physicians agreed that they "have to tell the truth [. . .] and give the patient essential information such as that they won't recover anymore" (FD9), they seemed to be fairly protective and aimed to reassure the patient rather than raise concerns about the future. Thus, as long as the patients do not ask questions, the doctors concluded that they do not want to know and explained that they do not want to 'impose' bad news on them (FD3; FD5; FD7). If "patients really want to know, they will get the information", explained one of the doctors (FD1).
Not all French physicians agreed with this view, and one of the physicians interviewed explained that it is important for him to honestly answer patients' questions. Yet, when he does so, he also wants to "reassure them [the patients] at the same time, explain that the question comes too early, and that we [staff] will do everything to ease the patient's suffering". (FD8) Several of the physicians interviewed said that they do not want to "frighten people" with bad news and possible future scenarios. In an environment where physicians hesitate to confront patients with 'bad news' about prognoses, it is difficult to implement ADs which imply knowledge Horn european Journal of health law 24 (2017) 523-540 of possible outcomes. As the interviews with the German physicians showed, patients need to be encouraged to discuss these issues with their consultant but rarely tackle these issues when they are not asked. Indeed, in 2014, when I did the interviews in France, physicians told me that they hardly see any written ADs. Even though one of the wards I observed had started mentioning ADs and offering forms to complete and sign during the initial consultation, physicians said that patients hardly ever return these documents (FD1; FD2; FD3).
One physician said that even if patients would return the signed document, he is not certain that it should be respected because decisions should evolve "naturally" over time and cannot be made in advance (FD3). Another doctor explained that he is worried that ADs are only a "box ticking exercise" and thought that these decisions should be negotiated and discussed with the patient over time, and depending on the evolution of the illness. He admitted that "ideally it would be important to discuss things with the patient". Yet, because such discussions could be "malicious" for the patient, he thought that these decisions are better made among colleagues (FD9).
Although the law of 2005 did not recognise the binding force of ADs, several French physicians interviewed in 2014 mentioned that the law made it easier for them to speak about ADs with their patients (FD3; FD5; FD7). "In fact, the law made us talk to the patients. I think ADs are useful tools to initiate discussion about end-of-life decisions. [. . .] However, to be honest I didn't have good experiences with it; patients didn't react well to these discussions" (FD4). Another physician considered: "If there weren't ADs there wouldn't be any discussions. [. . .] If we didn't have the law, nothing would move at all" (FD7).
Physicians referred to the potential force of the law and valued the idea of ADs at least as a means to facilitate discussion about difficult end-of-life decisions. As we have seen, French physicians find it difficult to tackle end-of-life discussions and prefer to protect patients from bad news. Although the law of 2005 did not immediately change well entrenched attitudes,37 my observations have shown that it had an impact on physicians' perceptions of their duties to share information with patients. Since 2005, the discourse among physicians became increasingly more critical towards medical decisions that do not respect patient wishes to refuse treatment.
Discussion
The interviews with physicians and the observations in England, Germany and France suggest a reciprocal influence between the legislation on ADs and physicians' attitudes. If physicians do not always implement ADs, this does not simply refer to the lack of influence of the law.38 Other factors such as the wording, the rigidity and the appropriateness seem to play a role. In England, a country with a strong liberal tradition, both law and physicians value patient preferences. The emphasis on the patient's authentic wishes raises concerns about the possibility to express valid wishes in advance. In order to avoid uncertainty about the validity of an anticipatory decision, English physicians emphasised the importance of good communication when the patient is competent. Yet, although they did not hesitate to give patients open information about their situation as required by law,39 they hesitated to discuss ADs. It is this lack of communication that is the reason for the weak implementation of written ADs in England. English physicians complied with legal requirements such as sharing information with patients or respecting ADs, but they did not always implement professional guidelines inviting them to discuss treatment preferences with the patient.40 The existing correlation between the law and physicians' attitudes suggests that a legal framework focusing less on criteria that limit the validity of ADs and more on physicians' duty to discuss anticipatory treatment decisions together with the patient, could improve doctor-patient discussions on treatment preferences and ease physicians' doubts about the authenticity of ADs.
In Germany, physicians demonstrated a strong sense of duty to respect patient wishes and to comply with the law on ADs. The almost unconditional acceptance of ADs can be explained by the clear position of the law on ADs, and by the dual process promoted by the official AD-forms that take into account wishes regarding precise situations as well as general believes and values. The law hardly focuses on conditions that determine the validity of ADs, other than the requirement that the AD must comprise reflection about concrete situations as well as general values and beliefs. physician to establish the presumed patient wishes through discussion with the surrogate and/or family, it does not explicitly require the physician to have those discussions with the patient. Indeed, although most German physicians agreed on the importance of open discussions, in practice, they acknowledge that they do not always initiate such discussions. Consequently, many physicians do not know whether a patient has written or thought about an AD.42 Considering the German physicians' adherence to law, a legal requirement to routinely discuss ADs with patients could improve also here the implementation of these documents. In France, physicians seemed to believe that patients want to only know as much as they ask for, and that bad news does not always have to be shared with the patient. 43 In such a context, ADs have long been considered as 'foreign concepts'44 and were largely ignored in the clinical setting and by the media. A study conducted among elderly persons in France has shown that 90% of the participants have never heard of ADs; and even after having been informed, 83% did not wish to write an AD, partly because they believed that physicians would do what they want and ADs would have no impact on their care.45 Yet, the debate and attitudes in France is changing. My observations have shown that junior doctors often value honest information but lack role models and communication skills training. Having laws and regulations they can refer to when trying to implement more patient-centred care and decision-making appeared to be of benefit. The above-mentioned impact of the previous law of 2005 on public discourse and physicians' perceptions suggest a positive effect, also of the new law of 2016 confirming the binding value of ADs. In view of its ambiguity regarding the interpretation of ADs and its remaining focus on medical decisions, the law will, however, not resolve French physicians' difficulty in discussing patients' preferences at the end of life; a revision of the law should consider explicit emphasis on physicians' obligations to discuss treatment preferences with patients.
The data from the three countries suggests that open communication about patients' treatment preferences is essential in order to respect patients' wishes and that this communication needs to be improved. Such improvement could european Journal of health law 24 (2017) 523-540 be achieved by introducing legislation that requires physicians to encourage discussion. A useful model for a 'communications approach' is Advance Care Planning (ACP), a process whereby a patient, in consultation with health care providers, family members and important others, makes decisions about his or her future health care, should he or she become incapable of participating in medical treatment decisions.46
A number of studies have shown the positive impact of ACPs on the implementation of ADs.47
Conclusion
In all three countries, legislation concerning ADs reflects relevant societal debates and national contexts. This comparative study shows how the cultural context and the way the law is formulated impacts on physicians' attitudes with regard to the implementation of ADs. The lack of communication about anticipatory treatment decisions and patients' values appears to be the main factor hindering the implementation of ADs in practice. Depending on the country, various factors lead to these communication problems, such as: the lack of public awareness of ADs, the lack of a patient-centred approach, lack of clarity of the law, and the lack of specific communication skills training. This study shows the influence of the law on physicians' attitudes, in contrast to White and Willmott.48 Although ADs are legally binding in England, France and Germany, there is no legal requirement to discuss ADs with patients in any of these jurisdictions. The introduction/revision of professional guidelines regarding management and implementation of ADs in each country may encourage these discussions and have a positive impact on the uptake of those directives by patients. In view of the influence of the law on physicians' attitudes, a legal requirement to discuss treatment preferences is likely to persuade more physicians to develop care plans together with their patients. 
